UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND
ROBERT TRACESKI and
LYNNE TRACESKI
V. CA No. 04-153-T
MALCOLM MOORE, in his capacity as
Fi nance Director of the Town of
West Warwi ck, JOSEPH Mt CONAGHY,

NORVAN G ROUX, JOHN GARDI NER,
ALI AS and THE TOAWN OF VWEST WARW CK

VEMORANDUM AND ORDER

ERNEST C. TORRES, Chief Judge.

Robert Traceski and Lynn Traceski brought this action agai nst
the Town of West Warwi ck and three West Warwi ck police officers for
what the plaintiffs claimwas a search of their hone that viol ated
their Sixth Arendnent rights.

The Traceskis have appealed froma nagistrate judge’ s order
denying their notion to conpel the defendants to identify the
i nformant who provided the information upon which the defendants’
application for a search warrant was based. For the reasons
hereinafter stated, the nmagistrate judge' s order is affirned.

Backgr ound Facts

The conplaint alleges that in January 2001, the defendant
police officers obtained a warrant to search the plaintiffs’

resi dence based, in part, upon information provided to Oficer

1



McConaghy by a confidential informant that the plaintiffs were
selling drugs fromthat |ocation. The search did not uncover any
evi dence of any drug trafficking activity and left the Traceskis’
prem ses in disarray. The conplaint also alleges that MConaghy
shoul d have known that the informant was not credible.

The Traceskis are seeking conpensatory and punitive damages
for the search and the humliation that it inflicted upon them

The Mbdtion to Conpel

In an apparent effort to prove that McGonaghy knew or shoul d
have known t hat the informant was not credi ble, the Traceski s noved
to conpel the defendants to produce docunents that woul d reveal the
informant’s identity. The magistrate judge entered an order
denying that notion on the ground that |aw enforcenent officers
have a qualified privilege not to reveal an informant’s identity
and the Traceskis have appeal ed fromthat order.

St andard of Revi ew

Wen a nmotion is referred to a magistrate judge for
determ nation pursuant to 28 U S.C. 8 636(b)(1)(A), the magistrate
judge’ s order is final unless it is “clearly erroneous or contrary
tolaw” 28 U.S.C. 8§ 636(b)(1)(A).

Anal ysi s

It is well established that |aw enforcenent officers have a

qualified privilege not to disclose the identity of informnts.

Roviaro v. United States, 353 U.S. 53, 59 (1956); U.S. v. Martinez,




922 F.2d 914 (1%t Cr. 1991). The purpose of the privilege is to
further and protect “‘the public interest in effective |aw

enforcenent.’” US v. Lews, 40 F.3d 1325, 1335 (1%t Cir.

1994) (quoting Roviaro, 353 U S. at 59). Confidentiality enables
the informant to continue obtaining valuable information about
crimnal activity and protects the informant fromharm See Lew s,
40 F. 3d at 1335.

However, the privilege is not absolute. Thus, “[w] here the
di sclosure of an informer’s identity, or the contents of his
communi cation, is relevant and helpful to the defense of an
accused, or is essential to a fair determnation of a cause, the
privilege nust give way.” Roviaro, 353 U S at 60-61.
Accordingly, while the identity of an informant who is nerely a
“tipster,” generally, need not be disclosed, disclosure may be
required if the informant is a witness to or a participant in the
crimnal activity. Martinez, 922 F.2d at 921.

Because of the strong public interest in effective |aw

enforcenent, “the burden is on the defendant to denonstrate that

t he circunstances demand di sclosure.” Lews, 40 F.3d at 1335. As
the First Crcuit has said, “‘[nere] speculation . . . is not
sufficient.”” 1d. (internal citations omtted); Martinez, 922 F. 2d

at 921. Rat her, there nust be a show ng that know edge of the
informant’s identity is essential to the presentation of the

requesting party’'s case and justifies overriding the public



interest in keeping the informant’s identity confidential. Lews,

40 F. 3d 1325 at 1335; Martinez, 922 F.2d at 921; Dole v. Local 1942

Int’ 1 Brotherhood of Electric Wrkers, 870 F.2d 368, 372-373 (7"

Gr. 1989).

In this case, the Traceskis have failed to sustain that
burden. In order to establish that the defendants are |iable for
executing the warrant, the Traceski s nust show that the defendants
| acked a good-faith belief that the information provided by the

i nfformant was accurate. United States v. Capozzi, 347 F.3d

325,333-334 (1t Gr. 2003); United States v. Vigeant, 176 F.3d

565,571-573 (1" Gr. 1999); see United States v. Leon, 468 U. S.

897, 923 n. 24 (1984). The nere fact that no evidence of drug
trafficking was uncovered during the search is not, by itself,
sufficient and the Traceskis have not proffered any other facts
t hat woul d support a finding of bad faith.

The Traceskis sinply assert that the defendants knew or shoul d
have known that the informant was not credible. Apparently, that
assertion emanates fromtheir suspicion that the informant was an
i ndi vidual who harbored a grudge against them However, they
provide no factual basis for either that suspicion or for their
assertion that O ficer McGonaghy knew or shoul d have known that the
informant was not credible. Moreover, their assertion is
contradicted by the search warrant affidavit executed by McConaghy

whi ch describes the informant as “sonmeone who has provided [the]



affiant with information in the past which has proven to be
credible and reliable and which has resulted in seizures of
narcotics and arrests for narcotics violations.” MConaghy Aff.
4.

Requiring | aw enforcenent officers to reveal the identity of
i nformants on the basis of unsupported specul ati on woul d create an
exception that swallows the rule. Crimnal defendants and
i ndi viduals engaged in crimnal activity could circunvent the
requi renent of good cause and force the identity of informants to
be disclosed sinply by asserting, in a civil action or otherw se,
that the informant was not credible. Wile it nay be appropriate
to require disclosure in sone cases, the public interest in
effective |aw enforcenent demands that disclosure be limted to
cases in which such allegations are based on nore than nere
specul ati on.

Concl usi on

For all of the foregoing reasons, this Court finds that, far
from being “clearly erroneous,” the magistrate judge s order
denying the Traceskis’ notion to conpel was correct. Therefore,

that order hereby is affirned.

T 1S SO ORDERED

Ernest C. Torres, Chief Judge
Dat e: , 2005



